Conclusions & Recommendations 

Both case studies have documented Norwegian economic, social and cultural human rights obligations in an extraterritorial perspective. Firstly, the GPFG, the world's largest state investment fund, has not fulfilled the obligations outline in the Maastricht Principles. The Fund, along with its Council on Ethics, must start taking the role of human rights seriously. Norway, with a strong foreign policy on human rights, could be the first country in the world to set minimum human rights requirements to GPFG investments. The Norwegian Government also has a chance to re-evaluate the Fund's role as global actor, as it has the ability to positively impact human rights at a large scale level through thousands of investment. 

1. Goldcorp and GPFG investments
Questions suggested the CESCR to present to the Norwegian Government:

· The Council on Ethics has in its mandate to initiate investigations, and eventually recommend exclusions of companies committing serious human rights violations. What kind of process is required in order for the Council on Ethics to launch an investigation into possible human rights infringements by a particular company?

· To what extent has the Norwegian Government, through the Ethical Council, scrutinized Goldcorp impact in human rights, and especially in ESCR after receiving indications that serious human rights breaches have taken place?
· To what extent is the Council on Ethics able to meet its mandate when it comes to human rights, in light of the size of the GPFG?

· To what extent are a company’s human rights record and policy part of the due diligence consideration previous to an investment?

· The UN Office of the High Commissioner for Human Rights has in a letter 
to the Norwegian Government expressed concern or recommended that when owning only a small percentage of shares in the companies in which the GPFG invests, a limitation to pursue active ownership.
Does the GPFG disagree with this recommendation? 

· Does the Government consider that the human rights investigation process of companies considered for exclusion of the GPFG investment universe to be currently adequate?

· Does the Council on Ethics consider breaches of the ESCRs, such as the right to adequate food, to potentially be considered to be serious or systematic human rights violations?
We suggest the committee to consider the following recommendations:

· Exclude Goldcorp from the GPFG’s investment universe.
· Include human rights impact assessments in the internal process leading up to an investment decision.

· Expand the resources of the Council on Ethics in order for it to strengthen its capacity to implement its current mandate with regards to human rights. 

· Improving monitoring mechanisms on the respect of ESCRs in projects run by companies in which the Fund invests.

· Evaluate the strength of the current mandate in accordance with the extraterritorial human rights obligations of Norway.

· Set up an independent committee, with public participation, to assess the role of the Council on Ethics regarding human rights and its future role.

2. The Ovf in Niassa, Mozambique

Secondly, Opplysningsvesenets fond (Ovf), is an institution where the Norwegian Government has possibility to influence and regulate in order to uphold its obligations to protect ESCRs abroad.

Questions to the Norwegian Government:

· Who is accountable for the Ovf’s investments given their complicated State/non-State ownership structure?

· Which measures will the Norwegian Government adopt to prevent similar cases taking place in the future?

· How can the Norwegian Government ensure that the communities affected are compensated adequately?
Specific recommendation for the Norwegian Government could include:
· Regulate funds investing in land abroad to ensure the compliance with the obligation to protect ESCR.
· Adopt effective mechanisms allowing victims of ETOs violations by Norwegian non-state actors abroad to prevent violation or to achieve adequate remedy in case of the occurred violations.
· Adopt all necessary measures to ensure the protection for the right to food and standard of living for the Niassa communities.

Submission to the UN Committee on Economic, Social and Cultural Rights:
The Right to Adequate Food and the Compliance of Norway with its Extraterritorial Obligations (ETOs)
Parallel Report in Response to the 5th Periodic Report of Norway on the Implementation of the International Covenant on Economic, Social and Cultural Rights
Introduction
Traditionally, states’ obligations have often referred only to the human rights of people living in their own territory. However, this does not mean that states do not have to pay attention to the right to food and other human rights of people living in other countries. Especially in times of globalisation, international economic and political relations have intensified considerably.

As Sigrun Skogly from Lancaster University puts it, “in a globalised world, a non-globalised approach to human rights protection is no longer viable”. 

The Committee employ the term “international obligations” to refer to what scholars often call ETOs, i.e. concerning what duties States parties may owe to persons located in places other than their own territory. The textual departure point for such obligations is Article 2(1), which requires States to take steps, individually and through international cooperation, to progressively realise the rights, which is supported and complemented by other articles in the International Covenant on Economic, Social and Cultural Rights (hereafter referred to as ‘the Covenant’) such as Articles 11, 15, 22 and 23.

Under Article 22, the Committee has specifically addressed the role of the UN, UN agencies and other specialised agencies such as the World Bank and IMF. General Comment no.3 notes that the phrase “to the maximum of available resources” in Article 2(1) was intended by the drafters of the Covenant to refer to both the resources existing within the state and those available from the international community through international cooperation in helping facilitate the realisation of the Covenant rights.

According to the Maastricht Principles, the state is required to respect, protect and fulfil ESCRs in all situations to which its jurisdiction extends, which in​clude the following two main categories of ETOs:

· State obligations relating to conduct within or beyond its territory: Obliga​tions binding upon a state relating to its conduct, within or beyond its territory, that has effects on the enjoyment of ESCRs outside of that state’s territory.

· State obligations of a global character: Obligations of a global character set out in the Charter of the United Nations and human rights instruments (including ICESCR, CRC, CEDAW) to take action, separately, and jointly through international cooperation, to realise ESCRs universally. 

This report will focus on two cases related to Norway’s compliance with its ETOs. The cases attempt to show a glimpse into the status quo of Norway’s compliance with international human rights obligations. 

First, the report will discuss the Government Pension Fund Global (GPFG) as a major international actor with encompassing obligations. An analysis of the Ethical Council, responsible for ensuring invested companies comply with human rights obligations, will be highlighted through the GPFG investment in the Marlin gold mine, owned by Canadian Goldcorp, in Guatemala. 

The second case study focuses on ‘Opplysningsvesenets fond’ (Ovf), a financial capital and real estate fund established to benefit the Norwegian Church as directed by the Norwegian Constitution and through the Ovf Act. The ownership of Ovf remains unclear although it is regarded as state-owned by the Norwegian Government (Ovf website, 09.2012). A set of recommendations will be presented together with concluding remarks.

Methodology & Sources

The main motivation of this report is to contribute to the Committee’s analysis of the Extraterritorial Obligations (ETOs) of Norway in the area of economic, social and cultural rights and in order to try to impact policy-making in the way of making it coherent with the primacy of human rights both territorially and extraterritorially.  FIAN is confident in the accuracy of the Committee’s work for raising such concerns. As more State resources are allocated to development cooperation through business and investment by State institutions it is vital to ensure the compliance of States’ obligations beyond Norway’s borders. It is also important for FIAN Norway to ensure a continued and advanced commitment by the Government in order for Norway to stay at the forefront of human rights respect, protection and fulfillment. 

However, legal analysis dominates the discussion on ETOs and draws on a number of legal sources, including General Comments, concluding observations, Maastricht Principles, Commentary to the Maastricht Principles and other academic sources. A comprehensive legal discussion of the ETOs, based on jurisprudence and complemented by other international treaties and the founding Maastricht Principles can be found in the commentary written by De Schutter, et. al. (2012)
. 

The sources of each case study will be presented in their respective sections of analysis.

A method closer to the social sciences was applied and a qualitative perspective presented. The case studies were chosen on the background of FIAN’s prior expertise and how they could portray Norwegian ETOs through different channels. 

In terms of the discussion of the Marlin Mine in Guatemala, FIAN, through its vast network, has been involved in the case for a number of years. The international Secretariat of FIAN has been visiting the mining area on a regular basis since 2004 and worked with partner organizations in Guatemala for fact-finding. FIAN Norway has been involved in the issues surrounding the Marlin Mine since 2010 and recently visited the Mine in January 2012. This long-term commitment has made FIAN able to understand the situation in and around the Mine. However, sources also include the Goldcorp website and the human rights impact assessment report conducted on behalf of Goldcorp. Another important source has been Norwegian newspaper articles and articles written by the Norwegian Church Aid Alliance.

The case study on Ovf’s investment in Niassa, Mozambique has also been chosen for FIAN intrinsic knowledge of the case. FIAN International was contacted by the national farmers union in Mozambique, UNAC, who had written a report the operations of Chikweti.
 Likewise, Mozambican authorities have also published results from their investigation in to illegal land tenure. However, the main source in this case has undoubtedly been the report by FIAN International, published in October 2012. This report has pursued an analysis and an overview of the issues in Niassa and submitted recommendations to the Mozambique and the investors. The report has proved an invaluable source. In addition, three representatives from UNAC, both national and provincial, visited FIAN Norway in early October and a dialogue meeting was held between the representatives and Ovf. This was constructive and shows that the timing of using this as a case study is appropriate and relevant. A possible weakness of the sources related to the Niassa case is that no independent human rights assessment has been undertaken. 

Case Study I on the Obligation to Respect- The Norwegian Government Pension Fund (GPFG) and Goldcorp’s Marlin Mine in Guatemala
At the time of writing the Norwegian Government Pension Fund (Statens Pensjonsfond – Utland, SPU or GPFG), commonly known as the petroleum fund, is valued at around 3600 billion NOK, investing in over 8000 companies worldwide (NBIM website). The Sovereign Wealth Fund Institute ranks the fund to be the world’s largest sovereign fund (SWFI website). By investing in virtually every country in the world the Fund minimizes risk and ensures long term returns on investment. The Norwegian Ministry of Finance regularly transfers petroleum revenue to the fund. The capital is invested abroad, to avoid overheating the Norwegian economy and to shield it from the effects of oil price fluctuations. It also serves as a tool to manage the financial challenges of an ageing population and an expected drop in petroleum revenue (NBIM website). Norges Bank Investment Management (NBIM) is mandated by Act of Parliament to manage the GPFG portfolio. 

The Council on Ethics for the Government Pension Fund Global (hereafter referred to as ‘the Council’) is to provide evaluation on whether or not investment in specified companies is inconsistent with the established ethical guidelines. The ethical guidelines were established in 2010, and include both the mechanism for excluding companies from the Fund's investment universe and they define the mandate and work of the Ethical Council. (Norwegian Government, 2010). However, the exclusion mechanism has been in place since 2001 (Norwegian Government, 2007).The guidelines define the mandate of the Council on Ethics’ ability to exclude companies to ensure Norway's compliance with its obligations in international law has since arguably been its most notable function.  The Norwegian Ministry of Finance makes decisions on the exclusion of companies from the Fund’s investment universe based on the Council’s recommendations (http://www.regjeringen.no/en/sub/styrer-rad-utvalg/ethics_council.html?id=434879). 
The government sees itself as a “responsible investor” and wants the Fund “to encourage companies to respect fundamental ethical standards”. It states that the Fund’s ethical guidelines will eschew investments in companies that are in “gross breach of fundamental ethical norms”. However, the Council’s lacks the resources to possess the necessary oversight of the GPFG investments. 

As of early 2013, 57 companies had been excluded from the portfolio since 2001, most because of their role in weapons production, some because of the risk that the investment would contribute to serious human rights violations or environment damage
. The government reviewed the Fund’s ethical guidelines in 2008 and has introduced some new measures, such as excluding tobacco producers from the portfolio, introducing a “watch list” of companies that are in the “grey zone” in terms of possible exclusion and establishing an environmental programme aimed at promoting investments such as climate-friendly energy. These changes are all positive but numerous problems remain, especially regarding compliance of ESCRs. Importantly, a company can also be excluded from the Fund if it is responsible for, or contributes to, “serious or systematic human rights violations” or “other particularly serious violations of fundamental ethical norms” (Article 2.3.a-e of the Guidelines). This report presents the case of the Marlin Mine in Guatemala, owned by the Canadian mining giant Goldcorp Inc., in which the Fund has invested over 1 billion NOK.
Despite these recent reforms, the Council on Ethics does not have the capacity to screen a large number of companies. This report shall highlight the case of the Marlin Mine in order to show the need to commit more resources to the Council and hold NBIM more accountable for their investments. The process of observation and exclusion of companies must be more efficient and NBIM should look to a company’s human rights record prior to investing. Principle 8 of the Maastricht Principles, defines States’ extraterritorial obligations. In order for Norway to comply with its ETOs and to echo Norway’s foreign policy on human rights, it is crucial that GPFG sets the international bar for responsible investments, which respect human rights, including ESCRs.

Goldcorp Inc., the Marlin Mine & Human Rights Issues

 The GPFG owned about 0,50 per cent of Goldcorp’s shares as of 31.12.2011, equivalent to around 1,1 billion NOK (NBIM, 2011, p. 4). It is not difficult to understand why GPFG has chosen to invest in Goldcorp from a financial view. Goldcorp remains one of the fastest growing gold mining companies in the world, predicting a gold production for 2012 of up to 70 tons and low cost production with low political risk. It is a relatively safe investment with gold prices increasing by 428 % since 2002 (Goldcorp, 2012). In 2009, the GPFG made around 203 million NOK on its relatively marginal ownership (Rønneberg, 28.09.2009). 

Montana Exploradora, a subsidiary of Goldcorp, has operated the Marlin Mine since October 2005 after initial exploration in the early 2000s. The method by which Montana extracts the gold and silver is a combination of open pit and underground technology. Gold and silver are removed by using cyanide. This process leaves waste products of tailings, or the leach residue, and waste rock, which is then stored behind a dam (On Common Ground Consultants, 2010). 

Resistance from local indigenous people and allegations of human rights violations has been present from the outset. In 2004-2005, when the inhabitants of the village Sololá  heard that the mining companies were starting operations, approximately 2000 individuals blocked the road, halting mining equipment transportation. They demanded that the Guatemalan government withdrew the mining licenses (Norwegian Church Alliance, 29.09.2009). The government responded by sending 1,500 police officers and 300 soldiers to clear the road, which ended in the death of a villager and several injured police officers (Norwegian Church Alliance, 29.09.2009). Before Montana commenced their mining operations, the local communities in the area were able to voice their opinions through a traditional “consulta”. Such a consultation is in accordance with ILO Convention 169, ratified by Guatemala in 1996, protecting indigenous people’s rights as they have a right to be heard regarding natural resource extraction, which can affect their rights. Over 25 referenda were held, with participation of 500,000 people and the result has been staggering – 98-99 per cent have voted against Goldcorp’s mining operations (Norwegian Church Alliance, 29.09.2009). Despite this massive resistance to mining by the Maya, Guatemalan authorities did nothing to halt the mining operations. Their consultation meant nothing and their participation was ignored. 

Once the Mine was up and running, local communities, complained of health issues due to environmental problems, mostly related to the drinking water, but also about massive cracks that appeared in the walls of houses. COPAE (Pastoral Commission Peace and Ecology), a partner organization of Norwegian Church Aid, has taken water samples for several years and measured the content of heavy metals in the water. They have found amounts that are eight to ten times higher than the World Bank standards for opencast mining (Norwegian Church Alliance, 29.09.2009). COPAE has regularly published reports on their findings (see COPAE website), which have been supported by the Centre for Ocean and Aquaculture at the Guatemalan University of San Carlos who have pursued independent monitoring of the drinking water (Ramazzini, 11.03.2012). An on-site investigation by the Norwegian University of Life Sciences further supports previous findings regarding heavy water pollution of the river system. They conclude that there is “a strong indication” that the wasterwater storage reservoir is leaking as an explanation of the high heavy metal concentrations (Almås & González, 2011).  Mayans who use the river system as their primary source of drinking water have experienced serious health problems since Goldcorp’s mining operations started. Children have had severe skin diseases, which have even caused death in some instances, and hair loss (Rønneberg, 28.09.2009). In Goldcorp’s annual monitoring report on environmental and social performance, the company claims that a local doctor claimed that skin diseases “were caused by poor hygiene and not contamination of any kind”, contrary to community and doctor testimonies (Goldcorp, 2009, p. 28).

In addition to the health problems and the lack of community consultation and participation, people living close to the Mine have experienced other environmental problems. Firstly, people living close to the Mine have complained of large structural cracks appearing in their homes, affecting the quality attribute of their houses. More than one hundred houses have suffered damages since the mining operations began. COPAE, with the support from the American human rights organization Unitarian Universalist Service Committee (UUSC), monitored 33 houses for a period of two years. A team of qualified engineers eliminated other possible causes of the damages (MiningWatch Canada website, 11.11.2009):
“Investigating the soil vibrations, caused by the blasting and the heavy truck traffic from the mine, we realized the significant relationship between the two of them. The cracks are mostly produced in the walls facing the source of vibrations”.

Goldcorp has stated that the cracks in the houses have appeared from the inhabitants playing loud music (Rønneberg, 28.09.2009). 

In 2008, the Swedish pension fund, AP Funds along with Canadian funds, visited Guatemala to investigate allegations of human rights abuse (Brattlie, 2011). They concluded that it could be very likely that violations were occurring and engaged the Canadian consultancy firm, On Common Ground Consultants (OCG), to pursue an independent human rights impact assessment of the Marlin Mine on behalf of Goldcorp. The consequent OCG report is worth discussing as it uses a human rights based approach and supports a number of the allegations made by the local community. Its conclusions also led to a drastic initial response by the Inter-American Human Rights Commission (IACHR)
. In addition, James Anaya, the UN Special Rapporteur on the Rights of Indigenous Peoples visited the Marlin Mine, along with an expert committee from the International Labor Organization, and declared that the government had granted the license to mine without the free and informed consent of the affected communities (FIAN International website, James Anaya website). 
The IACHR granted Precautionary Measures to be introduced to the local communities, pushing for a suspension of the Marlin Mine as a reaction to the OCG human rights assessment. To support the implementation of the Precautionary Measures regarding the temporary suspension of the Marlin Mine, a petition was also signed by 36 Europe-based civil society organisations and networks.
 The Petition is directed to the Swedish and Norwegian public pension funds that hold shares in Canadian Goldcorp Inc. Despite the mounting evidence of human rights infringements the IACHR has requested an amendment to the precautionary measures and the request to suspend operations at Marlin was lifted in December 2011 after political pressure from the State of Guatemala (Goldcorp website).

A Human Rights Assessment

The human rights assessment performed by the OCG used a human rights framework, and despite the lack of information in several instances, concluded that Goldcorp Inc. committed several breaches of human rights. The OCG report used questions and indicators developed by the Danish Institute of Human Rights to assess Montana’s compliance with international human rights standards (OCG, 2010, p. 16).

On the issue of consultation and participation, the report concludes that Montana failed to incorporate the Guatemalan government, thus failing to respect indigenous people’s rights on adequate consultation (OCG, 2010, p. 192). Regarding the issue of water quality, the OCG consultants concluded that Goldcorp has not infringed on the right to water, but they still highlight that Goldcorp should engage independent monitoring and complete a full water census. The report also states that there is not sufficient information to conclude whether the rights to health and adequate food have been violated (OCG, 2010, p. 195). 

In regards to the damaged houses, the report echoes the findings by the COPAE/UUSC. They conclude “by failing to identify the risks from blasting and heavy traffic, Montana failed to respect the right to adequate housing and the right to own property”. More importantly, OCG recognizes that “all other reasonable explanations” for the damages to houses can be eliminated (2010, p. 15). They further urge Goldcorp to repair the cracked houses and develop a plan for repair, rebuild or compensation for the damages as well as consulting with affected families to (OCG, 2010 p.16).

Additionally to the environmental and consultation issues, the report raises the issue of labour rights for the workers at the Marlin Mine. Although they recognize Montana’s efforts to employ locals they emphasize that the Guatemalan minimum wage is not a “living wage” and is not in coherence with the right to just and favourable remuneration as well as the right to adequate food, housing and standard of living. The OCG consultants go even further by highlighting that Montana, and thus Goldcorp, has violated the right to freedom of association because employees who have attempted to form a union have been dismissed or intimidated by the management (OCG, 2010, p. 18).

Finally, the report has assessed Montana’s land acquisition from a human rights perspective. The company has purchased over 600 parcels of land within 20 square kilometres from the Marlin Mine. Importantly, OCG states that 

“there is a pattern of allegations about coercion and pressure in the land sales that would undermine the voluntary nature of the transactions and would infringe upon the right to own property.”

They further states that the land acquisition procedures have failed to respect the rights of indigenous peoples (OCG, 2010, p. 21). However, their subsequent conclusion is quite profound as they urge Goldcorp to adopt a moratorium on all land acquisitions, “pending effective State involvement in consultation with local communities (2010, p. 22).

Moreover, the OCG human rights assessment report, on behalf of Goldcorp, clearly states that the Marlin Mine has failed to respect human rights on a number of issues and continue to risk the infringements of several more. 

This should be enough evidence for any ethical investor to disinvest. Any state investor should avoid its participation in a project having such negative human rights impacts, in order to not incur it international responsibility due to its non-compliance with its ETOs to respect and protect. So, for example, the Danish pension fund, SamPension, sold their shares in Goldcorp Inc. in early 2012 citing the continued pollution from the Marlin Mine (Responsible Investor, 2012).

In compliance of its extraterritorial human rights obligations, the Norwegian state, represented in this case by the GPFG should withdraw its investment in Goldcorp, considering the surmountable evidence of serious human rights breaches and risks. 

GPFG, The Council on Ethics and Norway’s ETOs: Time for Change?

For sovereign wealth fund to have an organ such as GPFG’s Council on Ethics is a highly commendable and necessary component for investing such immense resources in thousands of companies. The Norwegian GPFG is already one step ahead of many of its international counterparts. However, lack of resources and political willingness, has left the Council unable to meet its mandate. For illustration, the Council consists of five commissioners and a standing Secretariat of seven employees. How can they possibly “monitor the Fund’s portfolio with the aim of identifying companies that are contributing to or responsible for unethical behavior or production” (Section 4.2 of Council Mandate)? 

Some companies are excluded from investment by the GPFG through a process of negative screening. NBIM excludes certain companies on the basis of the products they produce. This mostly affects companies that sell weapons such as cluster bombs and tobacco (FIVAS, 2011). This screening process is problematic when looking at human rights violations, and especially those of economic, social and cultural rights, as they are much harder to quantify. Therefore, based on the experience of FIAN Norway, a human rights impact assessment is necessary.  United Nations Special Rapporteur on the right to food, Dr. Olivier De Schutter, has presented to the Human Rights Council (HRC) Guiding principles on human rights impact assessment of trade and investment agreements (UNHRC, 2011). Most importantly, De Schutter’s report recognizes the duty of all States to prepare a human rights impact assessment prior to investing or trading. This is needed in order for States to meet their human rights extraterritorial obligations. Principle 14 of the Maastricht Principles echoes the obligation to carry out impact assessments stating that: “States must conduct prior assessment, with public participation of the risks and potential extraterritorial impacts of their laws, policies and practices on the enjoyment of economic, social and cultural rights. The results of the assessments must be made public. The assessment must also be undertaken to inform the measures that States must adopt to prevent violations or ensure their cessation as well as to ensure effective remedies. In this line, according to international standards, a human rights impact assessment
 should be required by the GPFG, prior to investing, in order for Norway to safeguard its ETOs. Such an assessment should be guided by a human rights based approach and should meet the minimum conditions of independence, transparency, inclusive participation, expertise and funding as well as status (UNHRC, 2011, p. 9/10). This screening process would complement the exclusions made by the Council on Ethics at the moment of deciding on the specific investment. Moreover, an ex posti impact assessments should be carried out during the project implementation in order to identify overcoming human rights risks or violations. Such impact assessments should serve as a basis for the adoption of corrective measures for cases in which negative impacts on human rights were not identified initially, but appear while the project is executed, in which was invested. This would allow the Council on Ethics to avoid overcoming human rights violations caused by investments covered with Norwegian funds. 

The Council on Ethics has acknowledged that Goldcorp “has been on the radar”, (Rønneberg, 2009). However, it is not public information whether the Council is investigating a company or not. Furthermore, excluding a company from GPFG investments is the last resort as the fund gives the company ample opportunity to change behaviour. The Council also has an observation list with companies who are at the risk of being excluded, but where more information is needed. This function of the Council is not well used, as it has only been used against one company till date. Potentially, the Observation List could be an important tool for the Council to apply pressure to companies to change behaviour and avoid exclusion. The Norwegian Ministry of Finance has stated that Goldcorp could very well end up on the Observation List (Vinding, 2009). The Council on Ethics has a limited mandate, which only involve gross human rights violations and a very small secretariat, often relying on third party actors for information about a particular case or company. 

In terms of Norway’s ETOs there is no doubt that Norway is not upholding its ETOs by investing in companies such as Goldcorp Inc. As cited before, Principle 13 of the Maastricht Principles obligates all States who have ratified the ICESCR to avoid causing harm. More specifically, “States must desist from actions and omissions that create a real risk of nullifying or impairing the enjoyment of ESC rights extraterritorially”. As matters stand, the Norwegian State is contributing to causing harm by investing in Goldcorp. Clause (3), section 4, of the Council on Ethics’ Guidelines regarding its mandate, “the Council gives advice on the extent to which an investment may be in violation of Norway’s obligations under international law”. Practically, the Council would need a serious increase in funding in order to meet its current mandate. In its current state, the Council has only been able to exclude an extremely short list of companies in contrast to the approx. 8000 companies NBIM has invested in, though at least some of them have incurred in breaches of ESCR, as showed in the case under analysis. Furthermore, Principle 20 echoes Principle 13 as it obligates states to “refrain from conduct which nullifies or impairs the enjoyment and exercise of ESCRs of persons outside their territories”. Norway, through the GPFG, has directly interfered with the enjoyment of ESCRs of the indigenous people living around the Marlin Mine in Guatemala. 

In addition, Principle 14 obligates States to conduct impact assessments in order to prevent a potential negative impact of their conduct, echoing De Schutter’s Guiding Principles. If the GPFG had demanded an impacts assessment prior to investing, Norway would have met its international obligations. The Guatemalan government possesses a parallel responsibility for not demanding and being part of a conduct impact assessment, a process which should have public participation. As the world’s leading sovereign investor, the Norwegian government should make Principle 14 an underlying principle for investments. For Norway to meet its extraterritorial obligation to Principle 14, the state should make a certified human rights impact assessment mandatory, prior to investment, but also carry out periodical impact assessments, posteriorly, to correct possible overcoming risks and breaches of human rights in the frame of its investments. This way, Norway could again lead by example, as the GPFG is a highly respected international investor. Companies seeking such investment partners would know to have conducted such an assessment. As being part of GPFG’s investment universe is seen positive for a company, this could change the standard of pension funds’ investments, but also target corporations, over time.

Questions suggested the CESCR present to the Norwegian Government:

· The Council on Ethics has in its mandate to initiate investigations, and eventually recommend exclusions of companies committing serious human rights violations. What kind of process is required in order for the Council on Ethics to launch an investigation into possible human rights infringements by a particular company?

· To what extent has the Norwegian Government, through the Ethical Council, scrutinized Goldcorp impact in human rights, and especially in ESCR after receiving indications that serious human rights breaches have taken place?
· To what extent is the Council on Ethics able to meet its mandate when it comes to human rights, in light of the size of the GPFG?

· To what extent are a company’s human rights record and policy part of the due diligence consideration previous to an investment?

· The UN Office of the High Commissioner for Human Rights has in a letter 
to the Norwegian Government expressed concern or recommended that when owning only a small percentage of shares in the companies in which the GPFG invests, a limitation to pursue active ownership.
Does the GPFG disagree with this recommendation? 

· Does the Government consider that the human rights investigation process of companies considered for exclusion of the GPFG investment universe to be currently adequate?

· Does the Council on Ethics consider breaches of the ESCRs, such as the right to adequate food, to potentially be considered to be serious or systematic human rights violations?
We suggest the committee to consider the following recommendations:

· Exclude Goldcorp from the GPFG’s investment universe.

· Include human rights impact assessments in the internal process leading up to an investment decision.

· Expand the resources of the Council on Ethics in order for it to strengthen its capacity to implement its current mandate with regards to human rights. 

· Improving monitoring mechanisms on the respect of ESCRs in projects run by companies in which the Fund invests.

· Evaluate the strength of the current mandate in accordance with the extraterritorial human rights obligations of Norway.

· Set up an independent committee, with public participation, to assess the role of the Council on Ethics regarding human rights and its future role.

Case Study II on the Obligation to Protect: Opplysningsvesenets fond investing in Niassa, Mozambique.

Opplysningsvesenets fond (Ovf) is an independent legal endowment that holds financial capital and real estate to the benefit of the Norwegian Church. §106 of the Norwegian Constitution and the Ovf Act of 1996 dictate the role of Ovf as a benefactor to the Norwegian Church. Although its ownership has been disputed as to who owns the fund – either the Norwegian State or the Church – it continues to be administered by the Ministry of Government Administration, Reform and Church Affairs. The Government also appoints three out of five members of the Ovf board. The Ministry has also claimed that they own Ovf in the past (see Ovf website), but the Church Council has disagreed with this conclusion as they see this is a political choice rather than from a purely legal perspective. For the purpose of this report, Ovf is regarded as a non-State actor with strong influence and partial control from the State and its actions fall within Norway’s ETOs as set forward in the Maastricht Principles (2011). Principle 9 on the Scope of Jurisdiction is the primary principle reflecting the obligations of Norway in this case study as the Ovf cannot be described as a non-state actor. Norway has the obligation to respect, protect and meet ESCRs in situations over which it “exercises authority” and “is in a position to exercise decisive influence”. In this case, Norway not only has an obligation to respect, but also to protect ESCRs beyond its borders as the Norwegian state exercises authority over Ovf. For example, the Norwegian Ministry of Government Administration, Reform and Church Affairs confirms the board of Ovf and appoints three out of five board members, including the chairperson (Norwegian Government, 27.11.2012). 

Ovf co-founded the Global Solidarity Forest Fund (GSFF), along with the Diocese of Västerås (Sweden) in 2006. Several investors are involved in GSFF such as, the Dutch pension fund Strichting Pensionenfonds ABP, owning 54.5 per cent, the Ovf and the Dicoese of Västerås owning 5 per cent respectively. The Anglican Diocese of Niassa is also a local minority owner of GSFF’s investments (GSFF website). 

The fund has four forestry subsidiaries in Mozambique: Chikweti Forests of Niassa, Tectona Forests of Zambezia, Ntacua Florestas de Zambezia and Florestal de Massangulo (GSFF website). The fund itself is managed by Global Solidarity Fund International (GSFI), which again is co-owned between Ovf, the Lutheran Church of Sweden and the Diocese of Västerås. 

Besides providing an annual return of 13 per cent on investments to the fund’s owners, the GSFF was set up to contribute to poverty alleviation through forest plantations (GSFF, 2007, p. 2). Thus, its original purpose was to be an “ethical investment fund”. 

Mozambique and forestry

Niassa is located in the north of Mozambique and represents the country’s largest province at around 129,000 km2/12,9 million hectares, but with a small population of around 1 million people. Large forests occupy the area, and combined with the low population density, the government of Mozambique has promoted large-scale tree plantations (FIAN International, 2012). Foreign investment in Mozambique has boomed during the last decade with an especially steep increase in the forest sector. According to Oakland Institute, around 1 million ha has gone to foreign investors, with 73 per cent to the forestry sector (Oakland Institute, 2011). This is an opportunity to invest in the realization of the ESCR of people living in the area, in line with the obligations to fulfil. More specifically, Principle 29 highlights the obligation to create an international enabling environment that is conducive to the fulfilment of ESCRs. Foreign investment can be part of such a policy when protecting and respecting international human rights.

There is no such thing as private property in Mozambique
 , but the right to use land is regulated by the Land Law of 1997, which has internationally been recognized as one of the most progressive with respect to land rights for rural communities (FIAN International, 2012). The right to use and benefit land (Direito de Uso e Aproveitamento da Terra, DUAT) can be obtained by individuals and communities who occupy land based on customary practices, nationals who use the land for at least ten years and other groups or individuals who can apply for a DUAT title. Article 13 of the Law also states that 
“The application for a title for the right of land use and benefit shall include a statement by the local administrative authorities, preceded by consultation with the respective communities, for the purpose of confirming that the area is free and has no occupants.”

This is applicable for foreign investors who want to invest in Mozambique, but not for communities who occupy land based on customary tenure. They have permanent rights and do not need a DUAT. Despite these protective provisions, large land acquisitions have been problematic in relation to the provision above regarding local community consultations. 

Chikweti Forests of Niassa   

Chikweti Forests of Niassa (hereafter referred to as Chikweti) was to manage 140,000 hectares (ha) of so-called “degraded forest land”. Originally, the plantation was to plant fast-growing pine and eucalyptus on 68,500 ha. The remaining land was to be set aside as  “protected or responsibly managed ecosystems” (GSFF, 2007, p. 3). In the short term, Chikweti was targeting the domestic and regional construction market, but aimed for their products to be sold for export in the medium to long term. Besides, Chikweti wished its plantation to be certified by the Forest Stewardship Council (FSC) (GSFF, 2007).

According to GSFF’s website, Chikweti has established 14,400 ha of tree plantations and the company claims to hold DUATs for around 35,000 ha, while waiting for the approval DUATs for another 10,000 ha, bringing the total up to 45,371 ha (FIAN International, 2012, p. 17). 

The plantation ran into problems at an early stage. Quickly, communities in the districts of Lago and Sanga, complained that tree plantations were expanded upon land without agreement form the local communities.  In turn, this triggered an aggressive response among locals who uprooted some 60,000 pine trees in April 2011 (FIAN International, 2012).

In response to the initial complaints, and prior to the local uprising in 2011, the Mozambican Ministry of Agriculture (MINAG) and the National Directorate of Lands and Forests (DNTF) initiated an investigation into Chikweti’s operations and expansion in September 2010. Importantly, the MINAG/DNTF report (as cited by FIAN International, 2012) confirmed the sentiments expressed by the local communities on a number of issues related to land tenure rights, the right to adequate food, the right to water, community consultation and participation
. Complaints over labour rights have also come forward by the local communities in Niassa. Due to the limited scope of this paper land tenure rights and labour rights shall be of focus, but also the issue of community consultations, which represents an underlying flaw of this investment.

Land tenure rights and the right to adequate food

One of the most problematic aspects of Chikweti’s operations and plantation expansion has been related to their land acquisition. The MINAG/DNTF report, from late 2010, found that the company had obtained DUATs for about 30,000 hectares, but was still occupying another 32,000 hectares illegally (MINAG/DNTF). In addition, the report states that Chikweti had invaded land used by people from the local communities by planting trees on productive farmland and too close to houses. This has led to a loss of access to farmland by local communities as it has made it very difficult to continue agricultural production.

Chikweti has previously promised to only plant trees on idle land. Chikweti occupied lands left fallow, although fallow land is used in the cycle of traditional farming in the area. The national farmers’ organization UNAC (Uniao Nacional de Camponeses) denies that any land in Mozambique is merely left unused or idle due to the traditional way of farming. Another method used by farmers is ‘slash and burn’. This method cannot be practiced as long as Chikweti plants trees right next to the fields or if Chikweti regards burned off land as “idle”or “unused”. 

In addition to Chikweti’s illegal occupation of land they also started some of its operations before acquiring the DUATs as required Mozambican land law (Justiça Ambiental & UNAC, 2011).
This illegal acquisition of land represents an infringement on the right to food of the affected communities. In fact, the ability to individually or communally cultivate land (on the basis of ownership or other form of tenure) is part of the basic content of the right to adequate food which must be respected, protected and fulfilled by States according to General Comment No. 12. More importantly, Ovf and the other investors should uphold international human rights and a national legal framework. 

Chikweti has negatively impacted on the right to adequate standard of living and left people food insecure by occupying fertile land used for food production by planting trees. Farmers have also had to move their production to fields far from their homes. This affects their ability to upkeep the previous level of food production. 

The right to adequate food has also been jeopardized by Chikweti’s tree plantations. Locals complain that they can no longer use the forests for gathering firewood for cooking or producing coal. Chikweti has been accused of large scale felling of native forests by local government (FIAN International, 2012).

Moreover, after Chikweti established the tree plantations, the local communities of Lichinga, Lago and Sanga have experienced being food insecure. Niassa’s population relies on agriculture for survival and in these three communities; agriculture is the most important source of income.
Labour rights

Chikweti and Ovf, has claimed that creation of jobs is their main contribution to the development of the area (Ovf meeting, 21.09.2012). According to Chikweti Forests, it was the main employer in the tree plantation sector in Niassa in 2011 with around 3000 employed. However, since then the workforce at Chikweti Forests has been reduced drastically to a total of 900 (Ovf meeting, 21.09.2012).

Local communities have complained about several aspects related to employment at Chikweti Forests. Although Chikweti is following Mozambique law, workers have complained about short-term contracts and delayed payments of salary. Further, they are paid minimum salary at about US$43 per month after tax (Overbeek et. al., 2012). Working at the Chikweti aimed to reduce pressure on farming by creating alternative livelihood in the area. However, the loss of access to land has negatively impacted livelihoods and access to food and Chikweti is not able to compensate for that through the creation of such jobs (Waterhouse et. al., 2010). 

A peasant often gives up working on their own fields in order to work at the Chikweti plantations. This also affects their access to food as harvesting at the tree plantations often coincide with the beginning of the farming season. If they had long-term contracts they could have been financially secured even if they were unable to tend to their own farms. Many workers are unaware of the fact that they are working for Chikweti over a short period, thus risking their right to adequate food (FIAN International, 2012).
 Ovf has stated that they would like short contracts to end as to make their work with Chikweti more sustainable in order for job creation to have a positive effect on development of Niassa (Ovf meeting, 21.09.2012).

Community consultation and participation

The Mozambican Land Law of 1997 recognizes the right of local communities to participate in the management of resources, but also in the process of titling (Article 24). Article 13(3) states that a title application must include a statement confirming that the land is free and has no occupants. A consultation, led by the local authorities, with the respective communities is to precede such a statement. Chikweti did not follow this requirement, since the company held its own consultations without the local administration. The local administrator of Lago district even went as far as to accuse Chikweti of intentionally falsifying consultations. In other cases, only one consultation meeting was held to discuss the land tenure rights to several tracts of land belonging to several different communities. This was reported through several different districts in the area. Furthermore, in some place the company only consulted with a few community leaders and community members have claimed that Chikweti bribed leaders or offered them jobs at the plantations if they ceded their land (UNAC, 2012 as cited in FIAN International, 2012). 

The company promised to contribute to community development by building needed infrastructure in several villages, but Chikweti never did after building the tree plantations. The Mozambican MINAG/DNTF investigation also questioned the information and knowledge possessed by the community members who were party to the consultation process with Chikweti. 

Norway’s ETOs, Ovf and the way forward

Principle 12 of the Maastricht Principles extends State responsibility to non-State actors acting on the instructions or under the direction or control of the State (a) and to corporations who are empowered by the State to exercise elements of governmental authority. As mentioned above, the Principles define the Scope of Jurisdiction of ETOs to situations where a State “exercises authority or effective control” and where a State “is in a position to exercise decisive influence”.
 The Norwegian State can extend such influence over Ovf.

The Ovf investment portfolio is to benefit the Norwegian State Church and the State is empowered in the Ovf by selecting the majority of Ovf's board members. The State also controls Ovf as far as Parliament regulates its existence through the Norwegian Constitution and Ovf Act of 1996. Thus, the State of Norway has human rights obligations to uphold in Niassa. 

In relation to the Maastricht Principles, Norway is obligated to respect, protect and prevent the rights protected by the ICESCR. This includes Article 11 which recognizes the right to an adequate standard of living, including adequate food. It is clear that Ovf’s investment in Chikweti’s is not in coherence with this obligation.

Chikweti Frests of Niassa has denied all the allegations against them and claimed that all land was acquired legally and that the company never occupied land that was not agreed upon with the respective communities. The company also claimed they have received a letter from the Mozambican authorities which clarifies the allegations in regards to illegally occupied land, made in the MINAG/DNTF report, as a mistake and that this sets aside all previous allegations for Chikweti (FIAN International, 2012). They refuse to share this letter upon request from researchers from FIAN.

First and foremost, the owners of GSFF have responded to the criticism by replacing the management of GSFF and its subsidiaries during 2011 (GSFF website)
. 

Ovf has a good track record as an ethical investor, highlighted by the promise to sell their shares in Statoil if they go ahead with their oil sand project in Canada. They also voted against the project at Statoil’s Annual General Meeting, upon recommendation from NGOs such as Greenpeace and WWF (Ovf website). 

Ovf has admitted that their “ethical investment” in Mozambique has been quite the opposite of ethical. Ovf has admitted that they have not found any documentation of land acquisition approval through community consultations and that there are clear indications that Chikweti has occupied fertile agricultural land for tree plantations. An Ovf representative explains further that he believes Chikweti has chopped down native forests in order to plant trees for commercial purposes, while he further states that Ovf is satisfied with the new GSFF management and that Ovf will stay committed to the their original contract of a 15-year investment (Future in Our Hands, 16.06.2012). 

Although Ovf has met the allegations and confirmed their authenticity as proved before, Ovf does not seem ready to instigate any form of remedy or compensation for the communities and individuals who have had their right to food violated. The Ovf has stated that the fund can only look towards the future and make sure that the new management have improved the situation. Mr. Harald Glomdal, Head of Investments at Ovf, has argued that it is not possible to do anything else for affected communities, as the previous management has not documented their actions and allegations cannot be proved (Ovf meeting, 21.09.2012). A state has the obligation to take the necessary measures to ensure that non-State actors do not impair the enjoyment of ESCRs (Principle 24) of individuals in another state. Furthermore, Principle 27 obligations States to cooperate to ensure that non-State actors do not impair the enjoyment of ESCRs. Due to the international nature of GSFF, co-owned by funds from several countries, Principle 27 is an important obligation to protect the rights of the people in affected in Niassa. Through State cooperation, Norway could enable the prevention of human rights abuses in Niassa, but also facilitate effective remedy for those already affected, according to ETO Maastricht Principles 37 and 38 on effective remedies and reparation. Keep in mind, Principle 25 justifies the bases for protection of ESCRs if Norway chooses to influence the activity of Ovf. In this case, there is a “reasonable link between the State concerned and the conduct it seeks to regulate” (Principle 25.d). Thus, in this case the State of Norway has failed to meet obligations to regulate the ESCRs extraterritorially.

In conclusion, Norway has not been able to uphold its ETOs to protect ESCRs. 

Questions to the Norwegian Government:

· Who is accountable for the Ovf’s investments given their complicated State/non-State ownership structure?

· Which measures will the Norwegian Government adopt to prevent similar cases taking place in the future?

· How can the Norwegian Government ensure that the communities affected are compensated adequately?
Specific recommendation for the Norwegian Government could include:

· Regulate funds investing in land abroad to ensure the compliance with the obligation to protect ESCR.

· Adopt effective mechanisms allowing victims of ETOs violations by Norwegian non-state actors abroad to prevent violation or to achieve adequate remedy in case of the occurred violations.

· Adopt all necessary measures to ensure the protection for the right to food and standard of living for the Niassa communities.
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